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ABSTRACT

Purpose – This paper explores whether sound business imperatives exist, and whether
clients and society have a right to expect, that law firms should predicate their mergers
upon client interests. Most Merger Theory literature is premised on the optimisation of
shareholder value, and almost exclusively in economic terms. Almost all such literature from
the perspective of Stakeholder Theory concentrates on internal stakeholders, mostly
managers and employees. Very little research has been undertaken on the specific role of
customers/clients in mergers generally and very little indeed specifically in the case of law
and other professional service firm mergers. Besides assumptions implied in the ResourceBased View (RBV) of the Firm and Theory of Competitive Advantage, that clients will simply
seek other alternatives if the merged firm’s value proposition falls below that of other
options available, little has been published about how clients perceive value in such
mergers, either.

Furthermore, to the economic and ordinary moral imperatives that might exist might also
be added a societal imperative. Society has clothed lawyers and their firms with a measure
of protection from market forces, to safeguard the special relationship required of lawyers
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toward their clients and the role that this plays in upholding the rule of law. The resulting
social contract is articulated in rules and codes such as the Solicitors Regulation Authority
(SRA)’s Handbook in the United Kingdom (SRA 2018) and the American Bar Association
(ABA) Model Rules of Professional Conduct in the United States (ABA 2018).

Study design – The study comprises a literature review that examines the duties of lawyers
towards their clients in the context of law firm mergers through the lenses of different
schools of thought on Ethics Theory and as codified in the SRA Handbook and the ABA
Model Rules of Professional Conduct, together with literature covering relevant aspects of
Merger Theory and Stakeholder Theory.

Findings – Strong economic and moral imperatives do exist for predicating law firm mergers
on the interests of the merging firms’ clients, but these need to be balanced with those of
the owners of the merging firms. Firms also have a duty of care to ensure that the quality of
their work does not deteriorate as a result of the merger activities, and that client conflict
and other professional limitations are properly managed. However, the literature on Legal
Professional Ethics deals almost entirely with the obligations of law firms during mergers, as
codified in the rules and codes, rather than on general virtues or best practice.

While enhanced value to clients is implied simply by the additional resources that a merged
firm can offer, including an enhanced capability to innovate, a strong argument can be
made that deeper and explicit consideration of client interests in the merger process creates
opportunities for client interests to be further enhanced, which can lead to greater benefits
for clients, the merged firm’s owners and also for society in general. This is especially
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important when considered against the almost uniform theme across literature addressing
mergers, that the majority of mergers fail to achieve their strategic objectives.

Practical implications – The number and scale of large law firm mergers that have taken
place over the past ten years are unprecedented and it seems reasonable to assume that
this trend will continue. This paper contributes to the framework of knowledge available to
law firm leaders when contemplating and executing mergers, providing insights that aim to
guide how they approach their strategic decisions and enhance the probability of success.

Originality/value – The role of lawyers and law firms is evolving as their clients are disrupted
by similar technological, geo-economic and socio-political trends to those that are
disrupting law firms. Regulatory environments are becoming more complex and penalties
for non-compliance more severe. Law firms are evolving their business models away from
the ‘billable hour’ and new kinds of legal advisory businesses are entering the market.
Under such conditions of complex and dynamic uncertainty, it is imperative that what must
remain constant is clearly defined and understood; also what needs to change. The special
relationship between lawyer and client is one of the most fundamental of these, in both
ways. By drawing together the professional and scholarly perspectives on law firm mergers,
this paper brings a new dimension to this definition and understanding.

Keywords: Law firms, Professional Service Firms, Clients, Ethics, Merger Theory, mergers,
Stakeholder Theory, legal ethics, professional ethics, normative ethics, contractualism.
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Introduction

Judging by press releases announcing the hundreds of law firm mergers of all sizes that have
taken place in recent decades, leaders of those firms would be appalled by the suggestion
that their mergers were not deeply predicated upon the needs of their clients. Almost
universally, such press statements present the primary purpose of such mergers to be
delivering better, broader and more comprehensive services to clients. To queries about
whether the firm’s clients were consulted during the process of setting the strategy
underpinning the merger, the most likely response would be that the insights of the firm’s
lawyers are adequate to determine what is in their clients’ best interests. Indeed, premerger discussions between law firms are typically kept deeply confidential and their very
existence even not confirmed, until the merger is announced.

Lack of client engagement during these early stages of a merger does not mean that the
merger is not being predicated upon client needs. Merger discussions and decisions can also
be informed by input previously received from clients on the adequacy of the firm’s service.
Observation of the relative success of competitors with greater or level scale and diversity
of competencies is another indicator of clients’ needs. Client needs in the context of a
merger can also be explored with clients without explicitly mentioning that a merger is
being contemplated.

In exploring this topic through the lenses of Merger Theory, Stakeholder Theory and Legal
Ethics, and furthermore very much at the intersection between scholarly and practitioner
approaches to research, I conclude that a good business case can be made for overtly
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predicating law firm mergers on the needs of clients. The literature does not make as strong
a case that clients have a right as Stakeholders to expect it, however. The ethical case is also
unclear outside of narrow, specifically defined protections of client interests.

Since the development of the RBV in the 1980s (Wernefelt 1984, Barney 1991, amongst
others) it has become well recognised that a law firm’s competitive advantage stems from
(Empson, 2014: 179, Mayson 2007: 125):

a) its ability to assemble and deploy an appropriate (and if possible unique)
combination of resources and to continuously adapt those in response to changing
markets (reflected in law firms largely by changing client legal needs and client
wishes as to how external advice that they acquire to meet these, is delivered)
b) the perceived credibility of that firm to assemble and effectively deploy those
resources, and
c) the perceived value of those resources to the client, relative to value propositions
offered by its competitors or that the client can generate by other means.

It is logical that a law firm’s resources would be increased by a merger. Whether the second
and third points are met would depend on the effectiveness of post-merger integration
processes and the merged firm’s ability to retain its most important talent. While it might be
possible to execute a successful merger within minimal client input during the planning and
execution phases of that merger, it is more difficult to imagine how that might be possible
without close client involvement during the post-merger integration phase.
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Technological resources are increasingly supplanting human resources as a source of
competitive advantage in law firms (e.g. Cohen 2018: 40) and this trend seems poised to
accelerate. For the present, though, scale in terms of headcount and revenues remain
important contributors to and indicators of superior resources, except where clients
perceive the quality of the lawyers or the service to become inferior to other options
available. The re-entry at scale of the ‘Big 4’ Global Advisory Firms (aka ‘accounting firms’)
to legal services (Wilkins and Esteban 2018) reinforces the notion that scale might be
increasingly important in the future in convincing clients that a firm is able to adequately
meet their needs, especially across international borders.

A study of >600,000 small to mid-sized companies over a fifteen year period, admittedly in
the largely pre-digital era (Kroeger et al 2008) posits that all industries, without exception,
progress over time through a cycle that includes radical consolidation and that all ‘niche
strategies’ (Porter 1980) are inherently transient. If this finding holds true for law firms in
the digital age of the ‘4th Industrial Revolution’ (Schwab 2016, Susskind and Susskind 2015)
then the drive to merge will continue to be inexorable except for firms that make an active
choice to exploit transient market positions instead.

Conversely, though, the highly fragmented nature of the law and the regulations governing
its practice across the world’s jurisdictions might be a powerful force against wholesale
consolidation (such as, for instance, occurred in the accounting profession). International
law firms have to pursue a dual strategy of creating mechanisms to deploy their resources
across markets while at the same time deeply focusing on the unique attributes and client
needs of each individual market, a phenomenon that has been termed “glocalisation” (Silver

6

et al 2009). Failure to harness the firm’s resources to create value propositions that clients
perceive to be compelling in a particular market, relative to the leading local firms in that
market, can create an inability to compete sustainably in that market (Millard 2019).

This paper examines the question posed in the title from three perspectives. In the first
instance, we examine the literature on Merger Theory to discover what it reveals about
whether predicating business mergers in general and law firm mergers in particular upon
customer/client needs creates more value than not doing so. In other words, we test the
hypothesis that it makes good business sense to do so.

In the second, we examine what literature on Stakeholder Theory reveals about the role of
clients as stakeholders in the law firms that advise them and hence the legitimate interest
that they have in strategic decisions that the firms make about their business, including
those to merge with another firm. In other words, we test the hypothesis that clients have a
right as stakeholders for mergers to be predicated upon their needs.

Finally, we examine what literature on Business and Legal Ethics Theory, combined with the
rules and codes governing the practice of law in England & Wales in the United Kingdom,
and the United States of America, reveal about the relationship between lawyers and law
firms, and their clients, relevant to the question of predicating law firm mergers upon the
latter’s needs. In doing so, we will test whether law firms should be held to a higher
standard than other kinds of business in their mergers, by virtue of the ‘social contract’ that
exists between society and the legal profession (Boon 2014: 4, Adler 2014, amongst others).
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These questions are important for three reasons. In the first instance, it is now widely
recognised that a serious gap exists between client needs and the degree to which law firms
are meetings these, and that gap is widening (e.g. Heineman 2016: 402, Barton 2015: 55,
amongst others). A survey of the British legal market commissioned by LexisNexis and Judge
Business School at Cambridge University for instance found: “unambiguous evidence of a
significant and persistent disconnect between law firms and their clients. While both sides
are aware of the disconnect, their interpretations of the magnitude and underlying causes
are different. The disconnect permeates everyday interactions and is increasingly prompting
clients to look to non-traditional sources for legal services” (Smith, 2017).

In the second instance, both the number and the scale of law firm mergers has grown over
the past decade, and this trend seems likely to continue and to accelerate the process of
business model transformation of traditional law firms (Beaton and Kaschner 2016: 89).

In the third instance, a diverse range of legal advisory businesses have emerged with
traditional law firm partnerships, some employing highly technology-driven platforms and
business models and integrating legal with other professional services (e.g. Barton 2015: 88)
so increasing the need for focus on the inherent tension that has been recognised for more
than a century, between the ethical principles that underpin the practice of law and the
commercial interests that underpin the business of law (Cohen, 1916.)

Such a disconnect could logically result in the actions and decisions of the law firms
concerned not being predicated upon the needs of their clients, even when they in good
faith believed that they were.

8

The business imperative perspective
A considerable body of literature currently exists on mergers and acquisitions, spanning
many decades. Mergers are frequently regarded as an excellent means for increasing the
competitiveness and performance of the participating ﬁrms (Porter 1987). Early work
concentrated mostly in the finance literature, with a particular focus on whether mergers
added value to the firm and its shareholders. This focus manifested through assessing the
relationship between acquisition activity and firm performance through changes in
shareholder value (Carper, 1990) and market expectations of future cash flows related to
discrete events, such as acquisition announcements through event study methodology (e.g.
Brown & Warner, 1980, 1985). Quoting multiple sources, Haleblian et al (1990) note a
recurring theme that emerged in early studies, that mergers seldom delivered real value in
either the short or the long term and were frequently dilutive of firm value. Citing the
phenomenon that acquirers frequently pay too much for targets in an M&A transaction,
they note that the target firms typically fare far better in a merger than the acquiring firms
and indeed this accounts for most of the value created during a merger.

A broad consensus appears to exist across the merger literature that most mergers fail to
deliver the value that was expected (e.g. Haspeslagh and Jemison 1987; Kohers and Kohers
2001, and many more). Success and failure is defined in many ways, using a host of different
methodologies. Poor post-merger integration is frequently cited as a reason for failure
(Haspeslagh and Jemison 1987; Hunt 1990; Beusch 2007) but also poor strategy beforehand,
poor strategic rationales and poor understanding of the strategic levers (Gadiesh et al,
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2001) severe cultural mismatch (Gadiesh et al, 2001, Ulijin et al 2010) or over-estimating
synergies (Seth, Sond and Pettit 2000).

Conversely, analysis by consultancy Bain & Company of deals over an 11-year period
showed that as a group, companies that engaged in M&A activity averaged higher
shareholder returns than inactive companies (Umbeck and Bron, 2017). Furthermore, the
notion of widescale merger failure is not always supported by the leaders of firms that have
undergone the mergers. A study that examined shareholder returns in firms that had
merged, relative to overall trend in the relevant industry (Harding & Rovit 2004) concluded
that while 83 percent of the mergers had failed, interviews with executives of the merged
firms revealed that 82 percent of them regarded their mergers as successful! One would
likely be similarly hard pressed to find many leaders of law firms that have undergone
mergers, who would express the view that their mergers had failed.

This dissonance might be explained by hubris (e.g. Yang 2015, Billett 2008) but perhaps also
by examining mergers through the lens of a broader process-oriented integrative model
(Larsson and Finkelstein 1999, Friedman et al 2015). This model describes synergy
realization between merging firms as a function of the similarity and complementarity of
the two merging firms, the extent of interaction and coordination during the organizational
integration process, and the lack of employee resistance to the merger. Success of the
merger is assessed by the degree of synergy realization rather than by more distant and
perhaps less relevant criteria such as accounting or market returns.
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The degree of success achieved is probably also impacted by the timing of the decisions
made and activities undertaken before, during and after the merger (Shi, Sun and Prescott,
2012), not only be the nature of those decisions and activities.

A vast body of literature also exists concerning the importance of aligning the firm’s value
propositions with client needs, and indeed this is one of the core concepts of marketing. The
importance of such alignment is all-pervasive, ranging across strategy, to operations, to new
product and service development, to marketing, to approaches to innovation. In a
hypercompetitive market, such as currently exists for legal services markets, the need for
firms to field value propositions that are compellingly attractive to clients is even more
urgent. In short, that clients need to be at the core of a professional service firm’s business
(Aquila and Marcus 2004) is so obvious as to be almost trite.

Almost all the research on mergers has focused on the businesses themselves and
shareholders, and to the extent that stakeholders are mentioned on internal stakeholders
such as shareholders, employees and managers (Birkinshaw, Bresman, and Håkanson 2000;
Napier 1989; Raukko 2009). In particular, comparatively little research has been conducted
on how external stakeholders such as customers/clients are affected by, and respond to,
mergers and acquisitions (Kato & Schoenberg, 2013). An early paper (Rydén 1972) points to
the difficulty of retaining customers following a merger but very little has been published
subsequently, on the role of customer/clients in merger success and failure. In horizontal
mergers, where former competitors integrate, the customer/clients might not remain as
loyal as expected (Lusch et al 2011). When the businesses that are merging experience
conflicts of interest between clients, e.g. law firms, and such conflicts exist between clients
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of merging firms, the merger makes it necessary to terminate the relationship with some of
those clients. For the specific clients so terminated, the merger would hardly have been
predicated upon their needs.

A great deal of work over the past decade especially has focused on the antecedents
(drivers) of mergers, as scholars sought to understand what motivated the various actors in
the mergers to undertake them. Specific motives for mergers have been extensively
researched (e.g. Seth, Sond, and Pettit 2000; Trautwein 1990) and those identified include
to lower costs through economies of scale, acquire new technology, improve innovative
capabilities (Al-Laham, Schweizer, and Amburgey 2010) enter new markets, reach new
customers (e.g. Lee and Lieberman 2010) and increase market share. In the case of law
firms, mergers are also frequently a response to increasingly complex regulatory
environments, and hence more sophisticated and demanding client needs:

“The main reason corporate law firms grew so large in the period [1980-2015] is
that as the legal and regulatory environment became more elaborate and
differentiated, legal work became increasingly specialised. The development of a
more complex regulated economy had generated a thriving new line of legal
work to add to litigation and simple transactions: helping to negotiate and
structure complex deals and to design organisations, products and practices that
complied with regulations and maximised tax and jurisdictional advantages”
(Hadfield 2017).
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Insofar as some mergers are motivated by manager interests as opposed to shareholder
interests (McCarthy and Weitzel 2013) in law firm partnerships these are the same actors.

A qualitative study of client reactions to law firm mergers in the United Kingdom (Edsberg
2016) offers the four principal reasons for law firms to merge to be distress mergers, the
need to merge out of a chronic problem, to address a strategic weakness, and to capture a
market (e.g. a new geography, jurisdiction).

Law firms when merging tend to focus heavily on the internal operation practicalities of
joining the businesses. Communications with clients about a merger is generally poor,
beyond a notification that it is occurring and an assurance that it will be to their benefit. As
a consequence, according to Edsberg, clients are frequently left questioning whether:

•

the merger will disrupt matters or deals at hand

•

they will still be able to work with the same legal team

•

they will be more or less of a priority for the newly-merged firm

•

fees will increase as a result

•

a proper reason exists for the merger and (most importantly from the perspective of
whether the merger will ultimately succeed)

•

whether the merger will deliver more or less value to them, as clients?

Many law firm mergers have been driven upon a presumed client demand for “one stop
shopping” (Aronson 2007) which may no longer be valid as increased need for specialisation
has led clients to select their external legal advisors more critically (Heineman 2016: 417).
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With the development in the 1990s of the RBV of the firm and the increased emphasis of
knowledge as a core resource, M&A has also become widely recognised as an opportunity
to create value through gaining access to new knowledge (Empson 2017: 179). The RBV
suggests that, all else being equal, positive correlation exists between scale and competitive
advantage (Wernerfelt, 1984, Barney 1986, 1991, Hamel and Prahalad 1989 amongst others
and many others subsequently) and the RBV is well represented in the extant strategy and
international business literature on Mergers and Acquisitions (Ferreria et al 2014). This
includes that RBV explains how mergers have a significant impact on business performance.

Mergers have also been shown to have a positive impact on IT innovation (Dao et al 2017)
which is today widely recognised as an important source of competitive advantage
(Tanriverdi et al., 2011, Ashurst et al., 2012, Anning-Dorson 2018, Wu and Chiu 2014). Not
only do mergers create opportunities for firms to select the best systems from each legacy
firm when choosing the systems for the merged firm, but frequently they lead to entirely
new systems and strategies being adopted, frequently to the direct benefit of the firm’s
clients.

Some research has attempted to create taxonomies of merger types. For instance, where a
business merges with one or more supplier/s or customer (vertical merger) or with a
competitor (horizontal mergers) or with businesses that offer unrelated products or services
(conglomerate mergers) (Ansoff and Weston 1962: 50–52). Because of restrictions in many
jurisdictions on lawyers sharing fees with ‘non-lawyers’, almost all legal sector mergers to
date have involved law firms merging with law firms, hence horizontal mergers. Recent
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mergers whereby law firms acquire other kinds of advisory businesses and technology
companies (in jurisdictions where this is allowed) might be described as something of a
hybrid between horizontal mergers and vertical mergers, because of the degree to which
the services produced by each entity are integrated when servicing client needs.

The many thousands of deals that take place every year that are characterized as mergers
and acquisitions differ vastly in the character as strategic activities (Bower 2001: 93) and in
their effects. This diversity increases further if one includes the many forms of strategic
alliances, networks and other forms of business-to-business partnerships that have emerged
in legal services (e.g. Ulijn, Duysters, and Meijer 2010).

It might therefore be argued that the inquiry should focus less on the implied (and rather
superficial) question of whether or not a sound business imperative exists to predicate a law
firm merger on the needs of clients, and more on what that means in deeper, more practical
terms. Through this lens, it would be reasonable to accept that for the “sound business
imperative” to exist, the merging firms need to ensure that the merged firm has resources
that offer a more compelling value proposition to clients than those of either of the legacy
firms, and that the post-merger integration phase needs to proceed in such a manner that
these resources and the manner in which they are made available to clients is competitive
relative to other options available to clients, in the firm’s markets.
The Stakeholder Perspective
Stakeholder Theory has its origins in a book on corporate strategy (Freeman 1984). It
challenges the notion that the primary purpose of a business is to optimise profits and other
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interests for its owners, arguing instead that it is to serve the interests of all the business’s
shareholders. Stakeholders may be defined in a general way as: “groups or individuals who
benefit from or who are harmed by , and whose rights are violated or respected by,
corporate actions” (Freeman 1999:250).

Arguments derived from transactions cost economics and incomplete contract theory can
also be used to show that RBV’s model of profit appropriation must incorporate a
stakeholder perspective (Barney 2018).

In addressing the position of clients as stakeholders in law firm mergers, it is important to
distinguish between clients in their role as clients of the firm in a current or previous legal
matter, and clients more generally as stakeholders by virtue of their interest in using the
firm in the future. The regulatory constraints placed upon lawyers and their firms by the
codes and rules governing the practice of law refer exclusively to the former, inferring real
rights for the clients and obligations upon the law firm. The lawyer-client relationship is not
a simple contractual matter that can be explained using ‘pure’ contract law, but one of
agency law principles largely translated into those codes and rules (Nicholson & Webb 1999:
130). The degree to which clients might have legitimate expectations that a law firm
advising them would predicate a merger on their needs therefore depends on the degree to
which these principles of agency have been translated into a deeper, ongoing relationship
rather than one which is purely transactional, based on the matter in hand. In turn, this
would depend on the complexity of the legal matters on which those clients are being
advised and the importance of those clients to the firm. In other words, the degree the
relationship between the law firm and those clients is one of a ‘Trusted Advisor’ (Maister et
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al 2000). Many law firms have, in words that vary from firm to firm, a strategic aspiration for
their partners to have this kind of relationship with the firm’s most important clients. To
achieve this requires that:

“… you must convey—and more importantly, honestly believe—that your goal is
to advance your client’s interests, not your own. And when you do have some
competing self-interest, as sometimes happens, you should reveal it and then
continually check your motives to minimize the risk that your personal interest
will skew your judgment” (Rothman 2017).

It is difficult to contemplate that a lawyer who has this kind of relationship with her clients
would not expect that her firm’s strategy (including any decisions to merge) would not be
very explicitly predicted upon the needs of the firm’s clients, even beyond what makes
sense from the purely commercial perspective.

Clients who acquire more ‘commoditised’ services from the law firm, and for whom
switching costs are low, would have less claim to a right that the firm predicate its mergers
upon their needs if their range of alternatives is adequate. In neither case would that right
be absolute, either. Writing primarily about the Wall Street firms in the late nineteenth
century in the seminal ‘A history of American Law,’ Lawrence Friedman writes that: “most
lawyers have always served, mainly themselves, next their clients, last of all their conception
of that diffuse, nebulous thing, the public interest” (Friedman 2005: 489). Yet if lawyers in
rendering legal advice to business clients follow only their own business interests then, even
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without violating strict ethical requirements, the advice might be incomplete and raise a
compromise of the client’s commercial interests (Mescher 2007).

It is therefore undeniable that clients are stakeholders in a law firm, but also that merely
being a client would not infer an automatic right to expect that the law firm would predicate
its mergers upon that client’s need, beyond the ethical considerations and what makes
sound business sense.

The Ethics perspective
Should merging law firms be held to a higher ethical standard than other kinds of business,
in ensuring that those mergers are in the interests of clients? The answer to this lies within
the realms of Professional Ethics Theory and at the very root of what it means to be a
lawyer. While both metaethics (the nature of ethics) and normative ethics (what constitutes
ethical and unethical behaviour) apply, the latter is probably of more direct and practical
application in the relationship between lawyers and clients, so it is on this perspective that
this study focuses. Business ethics may be defined as the study of the relationship between
ethics and economics and the analysis of the role of ethical decision-making in commerce
(LaFolette 2003: 517) but given that economics have already been well addressed under the
previous two perspectives, we will focus on ethics in its purer senses.

Virtue ethics, which can be traced back to Ancient Greece and in particular to Aristotle and
Plato, focuses on the notion of moral character. In this context, lawyers need to elevate
client needs above their own.
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The Virtue Ethics Perspective

In illustrating this perspective, an ethicist of the Virtue Ethics school might point to Lord
Henry Brougham’s impassioned defence of Queen Caroline in the House of Lords in 1820,
which is still today held out as an eminent example of zealous advocacy and lawyerly
excellence (Deutsch 1971, Freedman,2006). Lord Brougham was defending Queen Caroline
against charges of adultery brought against her by King George IV. In his opening statement,
he delivered a fearsome threat that in defending his client, he would prove that the King
had by previous actions impeached himself and had so forfeited the crown. Although today
such a threat might itself be considered unethical ‘graymail’ it led to the charges being
withdrawn. In his address, Lord Brougham described his role as an advocate thus:

“[A]n advocate, in the discharge of his duty, knows but one person in all the
world, and that person is his client. To save that client by all means and
expedients, and at all hazards and costs to other persons, and, amongst them,
to himself, is his first and only duty; and in performing this duty he must not
regard the alarm, the torments, the destruction which he may bring upon
others. Separating the duty of a patriot from that of an advocate, he must go
on reckless of the consequences, though it should be his unhappy fate to
involve his country in confusion.”

It would be inconceivable, our ethicist might argue, that a professional with such a deep
fiduciary duty towards her clients would not predicate major decisions about the direction
of her practice - including the decision for her law firm to merge with another law firm upon
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the needs of her clients (although law firms as we understand them today did not exist in
the early nineteenth century). This view would be supported by modern literature defining
professionals and professional services, which lists as one of the defining characteristics of a
professional service that it is “delivered within the constraints of professional norms of
conduct, including setting client needs higher than profits ….” (Løwendahl 1997: 20).

The Deontological Perspective

Rooted in the work of Immanuel Kant (1724 – 1804) deontological theories emphasise rules,
codes of conduct and other moral norms as a basis for ethical behaviour.

An ethicist of the Deontological School might agree with his learned colleague of the Virtue
School, but he would likely add that whether viewed from an agent-centred perspective or
that of client rights (Alexander and Moore 2012) the duties to which Lord Brougham
referred needed to be interpreted in practical terms through the rules and codes governing
the practice of law, into which they had been codified. Every jurisdiction has their own such
requirements and these as the means by which the professions themselves define their
ideals of professional conduct (Dinovitzer et al 2016: 118) although in the case of the United
Kingdom and other externally regulated jurisdictions the rules were imposed (albeit in
consultation with the legal profession). For the purposes of this paper we have limited
consideration to the SRA Handbook in the United Kingdom and the ABA Model Rules of
Professional Conduct in the United States, the latter as interpreted by State Bar Associations
and others that have issued opinions relevant to the topic of law firm mergers.
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The only specific references to law firm mergers in Version 21 of the SRA Handbook are an
‘indicative behaviour’ (IB) that requires that entities regulated by the SRA should inform the
SRA promptly in the event the firm merges with or is acquired by another firm (IB 10.8) and
requirements with regard to changes in accounting periods and payment of fees to the SRA,
following a merger. Further requirements may be imputed however from provisions
regarding the treatment of clients, for instance in clause 2 (underlining added):

“This Handbook sets out the standards and requirements which we expect
our regulated community to achieve and observe, for the benefit of the
clients they serve and in the general public interest. Our approach to
regulation (i.e. authorisation, supervision and enforcement) is outcomesfocused and risk-based so that clients receive services in a manner which
best suits their own particular needs and depending on how services are
provided.”

Of the ten SRA principles, with which compliance by solicitors is mandatory, three
specifically mention clients. These require not only solicitors by all members of entities
regulated by the SRA to act in the best interests of each client (Principle 4); provide a proper
standard of service to clients (Principle 5); and protect client money and assets (Principle
10). Principle 2, that requires solicitors to act with integrity, also interprets that term in the
context primarily from the perspective of clients.
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“Personal integrity is central to your role as the client's trusted adviser and should
characterise all your professional dealings with clients, the court, other lawyers
and the public.”

Principle 9, which requires that members of entities regulated by the SRA to run their
business or carry out their role in the business effectively and in accordance with proper
governance and sound financial and risk management principles, is further elaborated as
follows:

“Whether you are a manager or an employee, you have a part to play in helping
to ensure that your business is well run for the benefit of your clients and, e.g. in
meeting the outcomes in Chapter 7 (Management of your business) of the Code.”

It is noteworthy that of all classes of stakeholder recognised in Stakeholder Theory, only
clients, the public and society in general are explicitly mentioned in the SRA Principles. This
is sharply at odds with the literature outlined earlier on Merger Theory, which focused
almost entirely on the shareholders in the business and, in literature specifically addressing
Stakeholder Theory and mergers, mostly on managers and employees.

Whilst not mentioning mergers specifically, Chapter 3 of the SRA Code addresses the proper
management of conflicts of interest, which it recognizes as a ‘critical public protection.’
Chapter 4 of the code, which likewise does not specifically mention mergers, addresses
confidentiality and disclosure including several provisions that become relevant when firms
merge and conflicts of interest exist between clients of the legacy firms.
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Chapter 7 of the Code, which addresses management of the business, addresses neither
mergers directly, nor even strategy. The outcomes required in this chapter and the defined
indicative behaviours however focus on ensuring sustaining effective, clear governance and
also compliance with all the Principles, rules and other outcomes in the Handbook.

This would clearly apply under all business circumstances, including when a firm is
contemplating or executing a merger, or integrating the merged businesses thereafter.

The ABA Model Rules for Professional Conduct form the basis for the rules that apply to the
individual State bar associations in the United States of America. Although the Model Rules
contain no provisions explicitly addressing law firm mergers, several of the Rules do impute
specific obligations with regard to a law firm’s relationships with its clients, during a merger.

Rule 1.6 for instance prohibits (with limited exceptions) the disclosure of confidential client
information, the comment to the Rule noting that this requirement “applies not merely to
matters communicated in confidence by the client but also to all information relating to the
representation, whatever its source.” Clearly, this could apply to information that law firms
would want to share with each other about their clients, during the course of developing a
merger strategy. One of the exceptions to the Rule is where a client has provided an
informed consent to that disclosure.

Rule 1.7 addresses conflict of interests and the lawyer’s duty of loyalty to a client. This rule
would, for instance, prohibit a law firm from adopting a particular strategy or a negotiating
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position with the firm with which it intends to merge, irrespective of its merits, if that
compromised its fiduciary duty towards an existing client. This Rule, together with Rule 1.9
(conflict of interest with regard to former clients) would also govern the merged firm’s
continued representation of clients of the legacy firms between which conflicts of interest
exist, and the merged firm’s relationship with clients with which it needs to end its
representation as a result of the merger.

Rule 1.4 (on communications) requires that lawyers keep their clients reasonably informed
about their matters including developments that might affect it, so that clients can make
informed decisions about the lawyer’s continued representation.

In addition, several State bar Associations have issued Ethics Opinions that shed light on the
topic of a law firm’s obligations towards its clients in the event of a merger. In 1999, a
committee of the New York City Bar (New York State Bar 1999) explored whether: “there is
any ethical obligation to obtain the consent of clients to their matters being handled in a
new merged firm. That is, regardless of whether the client can look only to the former
partners of Firm A to enforce the retainer agreement, or also to the partners of the nowlarger Firm B, is there an ethical requirement of obtaining consent from all clients to their
matters being handled by the new law firm?”

The Opinion notes that there is nothing in the Code that directly addresses this question
(and it should be noted that seeking the permission of clients for a merger would be a
different matter to predicating that merger upon their needs) but it concludes that no such
requirement exists. It does however find that clients need to be informed about the
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merger, if the merger is material to them - which might not always be the case. If a large
firm were to merge with a tiny firm, perhaps in an entirely different jurisdiction, then that
merger might not be material to all the clients of the firms. The committee concluded that:

“while express consent is not required, when a merger would leave a client
represented by a firm materially different from the one that had previously
represented the client, the client should be notified of that fact as a matter of the
lawyer’s general duty to advise the client of all material developments in the
matters entrusted to the lawyer’s case.”

The committee also noted a prohibition on the fees being charged to a client by a firm
undergoing a merger being increased by reason of that merger.

A Formal Ethics Opinion issued by the Kentucky Bar Association states that law firms may
without client consent exchange basic information (client names, whether the client is a
former or current client, adverse parties, and, if necessary, a brief statement of the nature
of the representation) so that the firms may identify possible conflicts of interest, but may
not exchange information protected by the attorney-client privilege or that might adversely
affect a material interest of a client, or even the client identity or the nature of the
representation if the lawyer knows or should know that the client might object to that
disclosure (Kentucky Bar Association 2017).

Several other State Bar Associations have also issued Opinions that aim to clarify issues
related to conflict of interest, client confidentiality and other matters relevant to law firm
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mergers and it should be noted that the interpretation of the ABA Model Rules varies
considerably from State to State.

The use of Swiss Vereins as a construct to effect law firm mergers raises an additional layer
of ethical issues during and following mergers (Richmond and Corbin 2014, Robertson
2019). Insofar as these mergers give rise to a looser arrangement between the firms than is
the case with full mergers of the businesses, the ABA Formal Opinion 94-388 (American Bar
Association, 1994) on relationships between law firms has specific relevance. In particular,
this opinion states that:

“Lawyers have an obligation not to mislead prospective clients as to what the
lawyer is able to bring to bear on the client’s matter in terms of the size of the
firm, the resources available to the firm or the relationship between the firm and
other firms with which it is affiliated. Words like “affiliated,” “associated,”
“correspondent,” or “network,” without further explanation, can be misleading
and, therefore, use of these terms, without a meaningful description of the
nature of the relationship, violates Model Rule 7.1.”

This Opinion implies that clients should be comprehensively advised of the arrangements
that will exist between the lawyers of the merging firms, within the merged entity, to the
extent that those arrangements might impact the representation that they are receiving
from those lawyers, as compared to that which they might expect from the merged firm. A
number of court rulings in recent years have also highlighted the difficulties that arise
following mergers where the merged firm finds itself representing a client against an entity
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that used to be a client of one of the legacy firms or, in the case of verein, occasionally
against an entity that is a client of another firm in the “network” and operating under the
same brand, for instance the Matter of Certain Abraded Denim Garments (case number
337-TA-930, at the U.S. International Trade Commission). In this matter the Commission
ruled initially that Dentons, in holding itself out to the public as a single international law
firm, could not simultaneously invoke juridical separateness of its member firms in order to
circumvent a conflict. Upon appeal, the Commission concluded that it could not determine
whether members of the Dentons Verein could be treated as a single law firm and vacated
the order (Schweibenz and Roa, 2016). Similar issues have been encountered by DLA Piper
and Norton Rose Fulbright (Robertson 2019: 77,78).

A noteworthy difference exists between the US and UK positions with regard to a lawyer’s
duty to her client (Boon 2014: 327). The American model is notably less ‘paternalistic’ and
involves loyalty to a client’s wishes more than interests (Luban 1984.) A lawyer following
that model might promote a client’s autonomy, if that is what the client wishes, even if
doing so is not strictly in that client’s interests. The English model involves no obligation to
promote client autonomy, but to act in the client’s best interests. Doing so might require an
English lawyer to explore the client’s particular circumstances in greater detail than her
American counterpart, in order to discover what those best interests are. This principle
might translate also into a deeper duty of care being implied as expected with respect to
law firms in the United Kingdom, to seeking to ensure that their merger strategy aligns with
the collective best interests of its clients, than to law firms in the United States.
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The aforementioned Rules and Opinions focus on fiduciary duties of law firms (and the
lawyers who practice in them) that are relevant in the case of a merger. None go so far as to
explore the topic outside of the confines of the applicable regulations, except in very
general terms. In other words, they address what is obligatory, but not necessarily what
would constitute best practice. Besides Virtue and Deontological theories of ethics, though,
there is another school that remains to be considered, namely Consequentialism.

The Consequentialist Perspective

Consequentialist theories assess moral choices against the outcomes or consequences that
result from them (Simnot-Armstrong 2013).

An ethicist of the Consequential School would likely agree with both previous arguments
but add to that the need to consider the consequences of law firms predicating their
mergers upon client needs, or not. As the name implies, consequentialist theories of ethics
focus on the outcomes or consequences of actions (Alexander and Moore 2013).

“An act is wrong if its performance under the circumstances would be disallowed
by any set of principles for the general regulation of behaviour that no one could
reasonably reject as a basis for informed, unforced, general agreement. (Scanlon
1998, p. 153).”

Paraphrasing Scanlon’s statement to fit the context of a law firm merger might yield:
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“Failing to predicate a law firm merger on client needs is unethical if a set of
principles exists that requires law firms to elevate client needs above other
considerations in strategic business decisions, that no one could reasonably reject
as a basis for informed, unforced, general agreement, and if failing to so
predicate the merger might place client interests at risk.”

Especially when viewed together with the Virtue and Deontological perspectives, it would
be difficult to argue that such a set of principles does not exist.

While this may bring more clarity to the question, it does not necessarily better illuminate
the answer. Scanlon’s contribution to normative ethics is important because it builds on
whether an act is simply right or wrong, to account for the underlying reasons and
reasoning and the grounds upon which these are justifiable or not. Our ethicist of the
Consequentialist School would therefore be concerned less with the obligations imposed by
Rules and Codes than the thinking that guided the decisions of the leaders of the merging
firms. Our ethicist would question not only whether those leaders were predicating their
merger on client needs, but also whether they genuinely believed that they were doing so,
and adequately.

To what degree are the ethical strictures on lawyers more stringent than those on leaders of
other kinds of firms undergoing mergers? Should law firms be held to a higher ethical
standard than other kinds of business? Barring the additional obligations contained in the
rules and codes governing their practices, which have parallels both in other highly
regulated professions and industries, there seems little justification in an affirmative
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response and not simply on the basis of deontological or consequentialist ethical theories.
To answer this adequately, one needs to return to virtue ethics and initiatives under way to
redefine the role of lawyers in society as protectors of the Rule of Law (e.g. Wood 2016) and
as ‘lawyer-statesmen’ (e.g. Heineman 2016).

These questions are likely to become more pressing as the ‘4th Industrial Revolution’ unfolds
and new generations of legal needs emerge for clients. More compelling arguments might
yet emerge that law firms do need to be held to a higher ethical standard in their mergers
than conventional for-profit enterprises, if law firms are to retain the positions in society
that they have occupied for at least a century, as essential guardians of the ‘rule of law’ .
While beyond the scope of this study, and to a large degree imponderable because of the
dependence of trends yet to unfold, this might offer an area for useful future research.
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